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APPENDIX -12 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

24-02-2022 

CASE NO- G.R. 3507/2015) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Smti Renu Mitra 

Represented By  Learned APP Smt. Karabi Das 

Accused persons 1. Sri Priya Ranjan Mitra 

S/o- Late Nagendra Mitra 

2. Sri Binoy Sarkar @ Kundu 

S/o- Late Amor Sarkar 

Both are of village- Lulukai 

P.S.- Dhekiajuli 

District- Sonitpur, Assam 

Represented by Bhanu Bhusan Biswas 

 

APPENDIX -13 

Date of offence 28-12-2015 

Date of FIR 28-12-2015 

Date of charge sheet 31-01-2016 

Date of charge frame 03-03-2017 

Date of commencement of evidence 10-11-2017 

Date on which judgment is reserved 11-02-2022 

Date of judgment 24-02-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL Sri Priya 

Ranjan 

Mitra 

 

30-01-16 01-12-16 Sections 

447/325/

427/34 

IPC 

Acquitted NIL NIL 

NIL Sri Binoy 

Sarkar @ 

Kundu 

 

30-01-16 01-12-16 Sections 

447/325/

427/34 

IPC 

Acquitted NIL NIL 

 

APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Smt. Renu Mitra Other witness (Informant) 

PW2 Smt. Shivani Mitra Other witness 

PW3 Samir Ullah Ansari Other witness 

PW4 Md. Alauddin Ansari Other witness 

PW5 ASI Satya Kakoti Police witness 

PW6 Dr. Queen Gogoi Medical Witness 

 

 B. Defence Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 Ext. 1 FIR 

2 Ext. 1(1) Signature 

3 Ext. 2 Sketch Map 

4 Ext. 2(1) Signature 

5 Ext. 3 Charge sheet 

6 Ext. 3(1) Signature 

7 Ext. 4 Injury Certificate 

8 Ext. 4(1) Signature 

9 Ext. 5 Injury Certificate 

10 Ext. 5(1) Signature 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 



P a g e  | 4 

CASE NO: G.R. 3507/2015 
 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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JUDGMENT 

1. The informant, had lodged an Ejahar on 28.12.2015 

alleged that on the same date at about 8.30 A.M. the 

accused persons forcefully entered into her boundary and 

started to cut the trees and destroyed all. At that time she 

came at her courtyard, and then the accused persons 

entered her courtyard and attacked her with hand and the 

backside of Pretail garden spade and injured her. At the 

same time her niece Smti Lakhi Sarkar came and tried to 

rescue her and then the accused persons attacked her and 

injured her and dragged her by holding her hair. Hence 

this case. 

INVESTIGATION  

2. Upon receipt of the ejahar the police registered 

Dhekiajuli Police Station case no: 793/2015 under Sections 

447, 325, 323, 427, 34 of Indian Penal Code, 1860 

(hereinafter referred to as IPC). After completion of the 

investigation the police submitted charge-sheet against the 

accused persons, Sri Priya Ranjan Mitra and Sri Binoy 

Sarkar @ Kundu under Sections 447, 325, 323, 427, 34 of 

IPC. 

CHARGE & TRIAL 

3. The accused persons entered trial and after 

furnishing the accused persons with the copies of the 

relevant documents in compliance with Section 207 of 

Cr.P.C and upon finding sufficient materials against the 

accused persons, charge under Sections 447, 325, 427, 34 

of IPC was framed and was explained to the accused 
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persons to which they pleaded not guilty and claimed to be 

tried. 

4. The prosecution examined six witnesses including 

Investigation officer (I.O.) and Medical Officer (M.O.).  

STATEMENT OF DEFENCE 

5. The statement of the accused persons under Section 

313 of Cr.P.C were recorded. The accused persons defence 

is total denial. Defence declined to adduce evidence.  

ARGUMENT 

6. I have heard the arguments for both sides.  

POINTS FOR DETERMINATION 

7. Upon hearing and on perusal of the case record I 

have framed the following points for determination- 

(I) Whether the accused persons in furtherance of 

common intention on 28.12.2015 at about 8.30 A.M. at had 

committed a crime of criminal trespass to the boundary of 

the informant on and had committed the offence 

punishable under Section 447, 34 of IPC? 

(II) Whether the accused persons in furtherance of 

common intention on the same date, time and place, the 

voluntarily caused grievous hurt to the informant and her 

niece and thereby committed an offence under Section 

325, 34 of IPC? 

(III) Whether the all accused person on same date and 

time in furtherance of common intention had committed a 

crime of mischief and thereby causes loss or damage to the 

amount of fifty rupees or upwards of the informant and 
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thereby committed an offence punishable under Section 

427,34 of IPC? 

DISCUSSION, REASONS AND DECISION THEREOF: 

8. Prosecution side to prove the case, examined six 

numbers of witnesses of this case. I have carefully 

travelled through the testimony of witnesses in the 

backdrop of entire prosecution case and it finds: 

9. PW-1 (Smti Renu Mitra) deposed in her evidence that   

in the year 2015, at morning 8.00 A.M. the accused 

persons had broken her boundary fencing and thrown 

stone and sand to construct the road. She was at her 

courtyard. When she asked what they were doing, the 

accused persons had beaten her and her niece. The 

accused persons dragged her by holding her hair. They 

kicked on the chest of her. Therefore, blood was coming 

from her and her niece. Her sister informed her elder sister 

and her elder sister brought police. Thereafter, PW-1 and 

her niece were sent to Civil Hospital. Ext-1 is the Ejahar 

and Ext-1(1) is her signature therein. 

In her cross-examination PW-1 deposed that her elder 

sister Nilima Mitra resided at town, near Police Station. 

There are eight or nine houses nearby her house.  There is 

a road used by the local people facing East to West. She 

has been witnessing the road from her birth. On the fateful 

day, there were 30/40 people were working on the road. 

At that time PW-1, her younger sister and her niece were 

at home.  
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10. PW-2 (Smti Shivani Mitra) has deposed in her 

evidence that the incident was occurred on 2015 at around 

of 08.30 A.M. at the court yard of PW-1’s house. The 

accused persons were cutting the trees and broke the 

fence and thrown stone and sand and when PW-1 asked 

the accused persons why they did so, the accused persons 

dragged PW-1 by grabbing her hair. PW-1 got injured. 

Accused persons also hit PW-1 by spade. When PW-2 went 

there, one Phukan Mitra had came with Dao, as she was 

with her infant, she run away and entered into the house 

and closed the door. The accused persons had beaten her 

niece Lakhi Sarkar also. PW-2 called her elder sister and 

her elder sister brought police along with her. Police taken 

PW-1 and her niece to Hospital.  

 In her cross-examination PW-2 deposed that on the 

date of incident only she, PW-1 and her niece were there. 

There were 10/12 houses in there. There was a road in-

front of their house for local inhabitant. The road is quite 

reasonable to run auto rickshaw, bike. She has been 

witnessing the road from her birth. On that day, 10/12 

people were working there. 

11. PW-3 (Samir Ullah Ansari) in his evidence deposed 

that the incident took place in 2015. On that day he was 

came to work in PW-1 house. He saw many people were 

fighting and therefore, PW-1 sustained injuries but he 

unable to recognised who had fought on there. 

In his cross examination, he deposed that He was 50 

meter away from the place of occurrence. He had not seen 
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as to who fought with whom. On that day, he went to PW-

1’s house to work. Another person was also with him and 

worked there whole day. He had not seen the incident, 

therefore he would not able to say what happened. 

12. PW-4 (Md. Alauddin Ansari) has stated in his 

evidence that he do not know anything about the incident. 

13. PW-5 (ASI Satya Kakoti) has deposed in his chief 

examination that on 28.12.2015, PW-1 had filed FIR and 

accordingly, he was endorsed for investigation and he 

investigated the place of occurrence and examined the 

witnesses and informant. He arrested the accused persons 

and released them on bail as the offence is bailable in 

nature. He completed the investigation and Gokul Ch Bora 

had submitted the Charge-sheet. Ext-2 is the sketch Map 

and Ext-2(1) is his signature. Ext-3 is the Charge-sheet and 

Ext-3(1) is the signature of the ASI Gokul Ch Borah. 

In his cross examination he deposed that PW-5 went 

at the place of occurrence at about 01.30 P.M. He had not 

submitted extract copy of the GDE. PW-1 did not stated 

before him that accused persons entered her boundary and 

cut the trees and dropped stones and sand.  PW-1 did not 

state before him that accused persons grabbed her hair 

and pulled her and kicked on her chest. PW-1 did not 

stated before him that her and her niece were bleeding.  

14. PW-6 ( Dr. Queen Gogoi)  the Medical Officer has 

deposed that on 28.12.2015, she has been working as a 

M.O. at Dhekiajuli 30 Bedded CHC. She examined PW-1. 

On examination she found 
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i. Tenderness over chest and right parietal scalp 

ii. Soft tissues swelling over left knee. 

She has advised to Chest X-Ray, CT-Scan of brain, X-

Ray left neison. Ext-4 is the injury report of PW-1 and Ext-

4(1) is her signature.  

She also examined Smti Lakhi Sarkar on same day 

and on examination she found- 

i. Swelling over right side of forehead and right 

Tibia. 

She was advised to CT Scan of Brain. Ext- Ext-5 is 

the injury report of PW-1 and Ext-5(1) is her signature.  

In her cross examination, PW-6 deposed that she 

have provided primary treatment to the both patients. 

They had not submitted their report as advised by PW-6, 

therefore, she unable to ascertain the injury. The injury 

she observed, it can be caused to falling in hard surface.  

APPRECIATION OF EVIDENCE 

15. From the evidence of the witnesses, it can be said 

that there is no dispute about the examination of the 

victims by the Doctor and there is no dispute that 

informant sustained injuries on chest, knee and Victim 

Lakhi Sarkar sustained injuries on forehead and tibia. But, 

the defence has submitted that such kind of injuries may 

be sustained by falling down on hard surface too. To 

understand how the victims sustained injuries, it will be 

proper to see the evidence of victims. Moreover, it has not 

been corroborated other evidences on record or other 

witnesses that injury sustained by the informant and Smti 
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Lakhi Sarkar was actually caused as a result of assault by 

the accused persons and more particularly by which 

accused. 

16. In this case, the prime accusations levelled against 

the accused persons by the informant named that the 

accused persons armed with dao, lathi entered into her 

courtyard and without any reason cut the trees and 

physically assaulted her and her niece with lathi for which 

they sustained injuries. They damaged by breaking 

informant’s boundary fencing and dragged informant’s 

niece by holding her hair. The condemnations upon which 

the criminal law sets in motion against the  accused 

persons of this case needs to be demonstrate by the 

prosecution beyond any reasonable doubt to prove the 

guilt of the accused persons. 

17. In this case the prosecution side able to examine six 

numbers of witnesses to substantiate the accusations 

against the accused persons and on meticulous perusal of 

the evidences on record, this court finds that PW-1, who 

testified that in the year 2015 at about 08.00 AM, when 

PW-1 was with her sister and niece, the accused persons 

entered into her boundary and cut the trees and when PW-

1 came to resist, she was assaulted by the accused 

persons. PW-1 had not deposed specifically as to which of 

the accused has inflicted physical assault upon the body of 

the informant. 

18. Now, coming to the evidence presented by the 

informant, who is appears to be the star witness to the 
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prosecution case, this court finds that she (PW-2) had 

deposed that in the year 2015, at morning 8.00 A.M. the 

accused persons had broken PW-1’s boundary fencing and 

thrown stone and sand to construct the road. When PW-1 

asked them, the accused persons have beaten PW-1 and 

her niece. Her niece was dragged by holding her hair by 

the accused persons. On hearing commotions, PW2 came 

out. She also testified that the accused persons caused 

damages by breaking her boundary fencing. PW-1 in her 

cross-examination testified that on the fateful day, there 

were 30/40 people were working there. At that time of 

occurrence PW-1, her younger sister and her niece were at 

home. But, PW-3 in his evidence has stated that on the 

day of occurrence, he and one person were working in the 

house of PW-1 for whole day. 

19. The evidence presented by PW-2 appears that she 

had corroborated the fact of her physical assault by the 

accused persons on the date of alleged incident. Hence, 

from the evidences on record, it is seen that the witnesses 

right from PW-1 & PW-2 have supported one fact that on 

the date of alleged incident, the accused persons physically 

assaulted the informant and her niece at her house.  

20. Now, the questions that discloses before the court is 

that all six witnesses have not categorically stated the 

involvement of the accused persons in inflicting physical 

assault upon the body of the informant and her niece by 

naming or citing the specific name of the accused persons. 

Undeniably, it is a case where particulars of substantive 
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offences under Sections 447, 325, 427 of IPC were 

explained read with Section 34 of IPC. Section 34 of IPC 

says about the common intention. The common intention 

does not create any substantive offence, rather it says 

committing an offence by more than one accused in 

furtherance of their common intention and to establish the 

common intention there should be a pre-determination of 

mind or pre-plan between the accused persons and the 

prosecution has to adduce the evidences of truthful in 

nature to establish that there was a pre-arrangements of 

minds of accused or preplanning on the part of the 

accused persons for inflicting physical assault upon the 

informant and her niece. One of the celebrated judgments 

on this of Hon’ble Apex Court styled as Virender Vs. 

State of Haryana reported in (2020)2 SCC 700, sets 

the law as “ the court has to consider to decide whether 

there was common intention or not the action in concert 

and prior meeting of minds. The totality of the 

circumstances must be taken into consideration in holding 

the guilty of accused persons”. 

21. Upon appreciation of the evidences of prosecution 

witnesses including informant, it can be ascertained that 

none of the prosecution excluding the informant and PW-2 

have seen the alleged incident. PW-2, who happens to be 

the sister of the informant. Thus, it can be presumed that 

PW-2 might depose untrue statements in favour of her 

sister. PW-3 and PW-4 clearly stated that they do not know 

why and how the alleged incident took place and they did 
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not see the alleged incident, however, PW-3 had worked 

on the incident day in the house of PW-1 for whole day.   

22. On perusal of the sketch map, it is seen that there 

are several houses near the place of occurrence and the 

incident took place on day time as alleged but the witness 

examined had not seen the incident. It is also stated by the 

PW-1 and PW-2 that on the fateful day, some people were 

working on the road which is in-front of the house of the 

informant. But, surprisingly, they were not examined. 

23. The most fatal point for the prosecution is that 

prosecution did not examine Smti Lakhi Sarkar in this case. 

Said Smti Lakhi Sarkar is the niece of the informant and 

could have been a vital witness in this case. 

24. The learned counsel for the defence has argued that 

the prosecution has only brought interested witness to 

prove their case. Their testimony is not sufficient to 

warrant the conviction of the accused. At this juncture, let 

me point out that if the testimony of prosecution witnesses 

is cogent, reliable and confidence inspiring, it cannot be 

discarded merely on the ground that the witness happened 

to be relatives of the informant. The plea of "interested 

witness" and "related witness" has been succinctly 

explained by the Hon’ble Supreme Court in State of 

Rajasthan vs. Smt. Kalki & Anr. reported in (1981) 2 

SCC 752 wherein it has held: “Related" is not equivalent 

to "interested". A witness may be called "interested" only 

when he or she derives some benefit from the result of a 

litigation; in the decree in a civil case, or in seeing an 
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accused person punished. A witness who is a natural one 

and is the only possible eyewitness in the circumstances of 

a case cannot be said to be "interested".  Just because the 

witnesses are the relatives of the informant does not mean 

that their evidence has to be discarded.  

25. The prosecution has rightly argued that since PW-2 

was present at home at the time of the occurrence, it is 

only reasonable that PW-2 would be witness to the 

incident. The prosecution has brought in PW-3 and PW-4 

who are unrelated to the informant. Though, they could 

not recognise who were fought with whom, PW-3 did 

categorically state that he had seen some people were 

fighting. 

26. Therefore it is difficult to hold that the PW-1 

sustained injury on her head due to the assault made by 

the accused persons. It is clear that the accused persons 

had quarrel with the PW-1, but the fact of assault made by 

the accused persons to PW-1 and Smti Lakhi Sarkar is not 

proved by the prosecution. Since there were nearby 

villagers present, the prosecution has failed to prove that 

the accused persons trespassed into the land of the 

informant. The I.O. has not seized any weapon. There is 

no other reliable evidence that the accused persons caused 

injury to PW-1 by a spade. Therefore I found the 

prosecution’s case doubtful. 

27. In this case, the prosecution side failed to adduce 

any sort of evidence upon which this court may presumed 

that the accused persons have committed the alleged 
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offence in furtherance of their common intention after 

having a pre-plan before the alleged incident. The 

witnesses have simply deposed that the accused persons 

physically assaulted the victim. In a case of common 

intention active participation of accused necessary and 

proof of such active participation of accused is the law of 

procedure to held an accused guilty of common intention 

along with other accused. Merely, uttering the fact that all 

the accused persons assaulted not appears to be sufficient 

to prove the fact of active participation of accused. Further, 

what was the intention behind such physical assault that 

was also not clarified by the prosecution side.  

28. It is settled law of land that there should not be an 

offence which was done without evil mind and at the 

juncture the court wants to refer a very famous Latin 

Maxim i.e. “Actus Non Facit Reum Nisi Mens Sit Rea” 

meaning thereby an act committed without guilty intention 

cannot be termed as an offence or crime which is 

punishable under the Indian Penal Code until and unless 

some of the offences of the Code the “Doctrine of Means 

Rea” excluded like the offences punishable under Motor 

Vehicle Act, NDPS Act, Food Adulteration Act etc. The 

offences which are punishable under the Indian Penal Code 

excluding some of the offences where strict liability 

incorporated with, the act of the accused has to be 

followed by a guilty intention or mens rea. In this case, 

now coming to the inflicting physical assault, the informant 

has claimed that she was physically assaulted and another 



P a g e  | 17 

CASE NO: G.R. 3507/2015 
 

witness i.e. PW-2 deposed that she saw injury on the head 

of the informant and the victim Smti Lakhi Sarkar. The 

informant also claimed that the accused persons caused 

mischief of her trees but the I.O. during the investigation 

failed to collect any short of broken tree from the house of 

the informant. So, it is very difficult to ascertain that there 

was any damage caused by the accused persons on the 

house of the victim upon which the accused persons may 

hold guilty of offence punishable under Section 427 of IPC.  

29. In the light of all the aforesaid discussion, this court 

is of considered opinion that although the witnesses have 

deposed that the accused persons physically assaulted the 

informant and the victim Smti Lakhi Sarkar on the date of 

alleged incident but as the prosecution failed to prove any 

guilty intention on the part of the accused, this court finds 

that the story of the prosecution cannot be relied upon and 

further there may be two kinds of views which the court 

may enclose for drawing inference of existence or non-

existence of the alleged incident. Where in a case two 

shorts of views regarding involvement of accused with the 

alleged incident is possible and one view which may inflict 

the accused and another which may favours the accused, 

in that circumstances the view favours the accused has to 

be adopted and that is the settled propositions of law.  

30. In the result, it will be safe to opine that the 

prosecution side failed to prove the guilt of the accused 

persons beyond any reasonable doubt and the accused 

persons are entitled to get the benefit of doubt.  
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31. In the backdrop of foregoing discussions, I am of the 

view that the prosecution has failed to prove the 

allegations brought against the accused persons Sri Priya 

Ranjan Mitra and Sri Binoy Sarkar @ Kundu, beyond all 

reasonable doubt. Therefore, all the accused persons are 

acquitted of the charges under Sections 447, 325, 427, 34 

of IPC and set at liberty forthwith.  

ORDER 

32. Situated thus, the accused persons, Sri Priya Ranjan 

Mitra and Sri Binoy Sarkar @ Kundu are acquitted of the 

offence under Sections 447, 325, 427, 34 of IPC and set at 

liberty forthwith.  

33. The bail bond furnished to the accused persons 

extended for further period of six months by virtue of Sec. 

437A Cr.P.C. 

Given under my hand and seal of this court on this 

24th day of February, 2022 at Sonitpur, Assam. 

        

        

  

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 

 


